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Supreme Court of the Hawaiian Isl-

ands.~Iz Banco. April Term, 1887

Tae Kixs v& Yorxs Taxe.

et J.. MeUrLy
MICKEETON 3., FOKNANDER APSEXT.
1}.. " org L i et

This ease comes to us on an appeal

on pants of law from the Police Uourt |

of Honclnlz. The defendant was
charged with the offense of
b Afully in iz » io% Ho
pleaded not guilty and the evidence
ou the part of the prosecution was
taken and the Crown rested. Thede
fendant then, by kis attorney Mr. J.
T. Dare, moved that the defendant be
discharged on the grounds:

“First: The Crown has not proven
its charge of unlawful possession of
opium. ) )

“Second : That the possession of opi-
um under the law of 1886 is not a

erime.

“Third: That the Act of 1886, enti-
tled ‘An Act to regulate the imE)rta-
tion and sale of opimm in this King-
dom, is unconstitutional and there
fore void and of no effect”

The Police Justice overruled the
motion, and. the defendant offering
no testmiony in defense, the Police
Justice found him guilty and sen-
tenced him to pay a fine of one thou-
sand dollars and to be imprisoned at
hard labor for the term of two years.

Whereapon the defendant gave no-

dFara

tice of and thereafter perfeeted an |
appes! to the Supreme Courtin banco |

f lawmadeon

upon the above
his motion to be d

1., PESSTON J., |

‘— -——'_ ____“: e =SS —_=_‘-F|-:"?-‘\|F.‘:nF'.V\ﬁ_':';._‘ A

| Honolula upon receiving the sum of
| forty dollars, and in auy other distriet
1 the sum of tweniy doliars.

“Section 2. No sueh license shall
anthorize the licensee to import. sell
or furnish opinm or any preparation
thercof except on the preseription of
a duly qualiied physician.

“Section 3. The Board of Health by
its president may authorize any duly
.quléﬁml physician or surgeon or any
licensees under this Act to enter opi-
um and
Custom House on the payment of the
duties thereon. anything in the Act
approved on the Sth of August 1874
entitled ‘An Act to restriet the im-
portation and sale of opium and pre-
parations thereof” to the contrary
notwithstanding.

“Section 6. Any person who shall
import, sell or furnish any poisonous
drug without license, or contrary to
the provisions of this Act shall be
fined not less than fifty nor more than
five hundred dollars or to be impris-
oned at hard labor not exceeding six
months in the discretion of the Court.
Nothing in this Act contained shall
be constroed to vent the Govern
ment or the of Health from im-

porting any drugs or medicines.
* * » *

“Section 6. The provisions of Chap-
ter LXXXVIII of the Penal Code
shall apply to all persons holding
licenses under this Act.”

Chapter LXXXVIII of the Penal
| Code referred to in the last mentioned
| Act regulates the sale of deadly poi-
sons and prescribes the manner in

which records shall be kept by per

Nui=

E::_‘.--h-k* ------- | sons selling the same, and Section 4
lizbls | endcts that: - -

statnte © 10 t “Ev wensed phiysieian, druggist
there is lawan f 1 | or apo ry who shall compound.
subjec lant to pumishment, 3 any preseription con-
becnts: mld so find. we must |t nous drug or sub-
remit the case to the Police Magis- | to buman life, to &
trate in order that a legal sentence wdicine, shall enter upon lis

may be passed

We st therefore ascertain how
far the said statate contliets with the
Iaw as 1t stood when sueh stistute came
into operstion. i i

For this purpose it will not be nec

essary to go back further than the |

law of 1874

The title of this Act as amended by
the Legislature of 1876 1s “.As Aot to
vestricl the Smporiation and sa'e of opin
propanitions theropf ™

This Act was amended n several

books said preseription written out in

full with the
| own name appended thereto, or the
| nawme of the physician who prescribed
{ the
sume was delivered : and no such pre-
seription shall be compounded, sold
or delivered unless the name of the
| person compounding. selling or deliv-
Ie.\ru:g the same, or the name of the

physician prescribing the same be ap-
| pended to the preseription in full, and
| every such preseription shall be pre

¢ | teny

date thereof., with his |

same and the person to whom the |

particulars immaterial to be consid- | served ; and said books and preserip-
ered in this case. except an Act being | tions shall be subject at all times to
Chapter XXV of the laws of 1880 the Minister of the Interior or his
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which will hererfter be more particn-
larly referred to.
The Act of 1874 is as follows:
Section1. Theimportationof opium
or any preparation thereof into this
Kingdom, erosp? s anthorized by See-
tion 2 of this Act
probibited; and whosoeve
port. sell, ;ve or
any preparation ti
m this E..ﬂ'.t:t‘l'
8314 Sort 2
alty of not less i
lars and
labor forany t
Years, half of ichi |
penalty shall be paid to the party giv
g the information which shall lead
to the conviction of the offender.
Section 2. The Board of Healthmay
from time to time. import such quan
tities of opimgn or preparstions thereof
as the said Board shall deem neces-
sary for mediesl purposes in this
Kingdom and shall fornish it at cost
to sny physician or sargeon-A
diplotsa or otri{fanie From somemedizal eol-
lege or wniversily and who has a license
o practice medicine in this Kingdom,
also tothe person in cherge of the
medicines at the Leper Settlement st
Moloksi to be used exclusively for
medical purposes. And the
may also farnish it to the capiain or
surgeon of any vessel bonod to & for
eign port for use on board said vessel.
Nection 3. Any person who shall
have in his possession opium Or any
weparation thereof whieh heshall not
ha\‘v recaivad ym the Board of
Heslth or from = daly hicensed phy
1 on as prescribed in See
\et, shall forfeit such
opium gr preparsiion thereof to the
awaiian (Government, and the same
shall Le seized and delivered to the
Board of Health and such person
shall be imprisgped fora term of not
more thsn one vear with or without
hard lzber in the diseretion of the

che
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(By Chapter XVIIT of the session |

laws of 1850 the punishment was in-
creased to & pensity of not less than
$50 nor mare than $250 and impris
omnent not exceeding one vear.)
Section 4. Any physician or surgeon |
who shall sell. prescribe or ’
opiam or any preparstion thereof to
any peryon i the kabit of smoling or other-
sise using the same Or 10 any other per
son sxeept as a remedy in ease of sick
ness shall forfeit to the Hawalian |
Government all opinm or preparations |
thereof which may be in his possess-
jon. and it shall be seized and de
Livered to the Board of Health, and
he shall be fined in the sum of not
less than twenty-five nor more than |
one hundred dollars, and if he shall |
violate this Aet more than once he
shall not again be furnished with
opium by the Board of Health. |
Section 5. Nothing in this Act shail |
be constroed to exempt auy personor |
wessel from the pains and penalbies |
ibed by the laws of the King-|
against smuggling.

At the session of the Legisisiure
beld in 1880 the following law was
BheAn Act to autharize the Minister
of the gwior to grant licenses for
the sale of poisonous drugs.
“Section 1. The Minister of the In.
terior may nt & license to any duly

i or surgeon or to
person who may be

e tho diste

| agent.
| "o

5. Any person violating the provi- |

sions of this chapter shall forfeit a sum

not exceeding one thonsand dollars |

for each offense.

In the session of 1880 another Act
was passed relating to Chiness physi-
cinns, who were thereby allowed to re-
ceive licenses to practice medicine,

subject to the same and restrie-

tous ysicians.
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It would seem that the effect of the
law. Chapter XXV of 1880, was to re

move some of the restrictions of the |
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purchase and the quantity of opium
sold.

Section 4. Every person not having
a license who shall have possession of
any opium contrary to the provisions
of Sec. 3 of this Act, or who shall sell
or farnish samy opinm or preparation
of opium to any person or persons
coutrary to law sha‘l. npon convietion
thareof, be fined in a sum not less
than one thousand dollars nor more
than five thonsand dollars, and be

reparations thereof at the | imprisoned at hard labor for ang term

not more than ten years nor less than
Lwo years.

Section 5. - The person who has
obtained a license under this Aetis
hereby authorized to import opinm or

reparation of opium throngh the
%‘-ustom House, paying a duty upon
the same of fifteeu per cent. ad valorem,
and there shall be charged on each
container of opium at the rate of one
dollar for encf half pound of opinm
imported for a stamp to be put on
each tin of opium imporied. All
opium seized which has been brought
into this Kingdom without paying
duty, and all opium which has not
been stamped, shall be forfeited to
the Government, and shall be stam
with the Government stamp. ©
Government may dispose of such
opium to the party who has received
the license upen his paying the duty
upon the same of fifteen per cent. ad
caioran, and one dollar per tin for the
q[ami).

Section 6. The person who has
| obtained a license who shall violate
| any of the provisions of this Actshall
, have his license cancelled, and the

| penalty of the bond provided for in |

this Act enforeed, and be imprisoned

| at hard labor 2 term not more than

1or less than two years, and

| pay & fine of not more than five thou-

sand dollars nor less than one thou-
sand dollars.

| Seetion 7. In addition to the li

cense rl‘»_lnl'rii‘--ul by See. 2 of this Aet.

| it shall be incumbent npon any person

or persons desiring to purchase or

use opinm or any preparation thereof

| that they obtain a license from the

| Marshal or his deputy as hereinafter

| provided, authorizing the intending
purchaser to use opium or any prepa-
ration thereof.

Section 8. The Mmister of the In
terior shall have acthority to make
rules and regulations for the proper
| regalation of the sale of opium or its
preparations under this Act, and snch
rules and regulations, after being
duly published, shall have the force
and effect of law, and upon any viols
| tion thereof the party or parties so
| violating the same shall be subject to
the penalties provided in Section 6 of
this Act for four years, which shall be
the length of time for which such
license shall be granted, and it shall
! be so stated in the license.

Section 9.
| conferred upon Police and District

| Magistrates to hear and determine all |
| cases which may arise under this Aet. |

Section 10.  One-balf of the money
panalties provided for by this Aet
<hall

be paid to the party who gave
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Jurisdiction is hereby

| cians mentioned in that law to sell

| one, were compelled to keep records
¢ | of salas, ete.

said Board |

! the

{opinm in this Kingdom upon the said

| vided for in this Act is issued the per-

time
foree
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law of 1874, and allowed lieenses to be “o

Y 3 10 offender fin
1ssued to persons outside the I].L'\“ on of the offender fined.

Section 11. All laws and parts of
laws in confliet with the provisions of
this Act shall be and the same are
hereby repealed ; provided, however,
that should no license be issued under
the provisions of this Aet, that then
and 1n such case this Aet shall not bef
deemed to, nor shall it repeal Chapfer
36 of the laws of 1874, as amended by
Chapter 63 of the laws of 1876 and
| Chapter 18 of the laws of 1880,

peisonons drugs, and sell and furnish
opium or its preparations to persons
having prescrip from any duly
gualified physician.

And it would also seem that all per-
sons dealing in poisonous drugs, of
which there can be no doubt opium is

And that no physician or surgecn
could sell or preseribe or furnish

opinm or preparations to any person | It would seem that the effeet of this
= in the bt of smoking or otherwise using | Act is to remove many of the restrie-
the gwe.™ tions relating to the importation and

And also that in consideration of | sale of opium and its preparations ex-

isting at the time the law was enacted.
One other persen in sddition to
oard of Health were relieved | those persons authorized under the
then existing law, was anthorized on

from the necessity of importing it.
We now come to the law of 1586, | obtaining a license to import and sell

the hicense fee the persons licensed
send for opinm themselves, and

>

conld

entitled * An Act to regulate the im- | opium and ifs preparations for the
wrtation and sale of opimn in this | term of four years upon paying the
m." license fee mentioned in the Act,

Act repeals all laws and parts And although it maey be urged that
consistent with it. “where an set of parhiament gives
SlOns ars ows authority to ‘one’ person expressly,
The all others are excluded.” the prineiple

is earried out by holding that the an-
thority to import and sell opium, ete..
under this Aetis exclusive to the one |
licensee, and this constraction will
not be in contliet with the preceding
laws on the sabject, and, in faet. this
statute merely enables one other per
son to deal in this pefsoious drug,

And this view is further confirmed
by Section 2, which provides for a
bond conditioned that the licensee
will not sell, ete..to * * * any person
who has not received a certificate
Liver to the Minister of the Interior a | (which may mean preseription) from

and sufficient bond in the sum | some physician, stating = that opium
of ten thounsand dollars, with not less | is the proper remedy E)r the disease
than one surety, to be approved | from which the bearer is suffering.”
by the said Minister, conditioned that | There being no express enactment
the ﬂaﬂy or parties who have obtained | avoiding Section 4 of the Act of 1874,
the license will not sell, give or fur | there is nothing in this Act in conflict
nish any opinm or preparation of | with that section, and it therefore fol
opiunin to any native Hawailan. or | lows that physicians and persons
Japanese, or to any other person who | licensed under the law of 1@0 are
has not received s certificate from | conirolled by that section, and may
some physician stating that opinm is | mot prescribe to persons in the habit
the proper remedy for the disesse | of smoking or nusing opinm. ate.
from which the bearer is suffering.| As further illustrating this view we
and that the rules and regulations l will consider Section 3 and compare
contaiced in the license will not be | it with Chapter LXXXVIII of the
violated. | Penal Code.

Section 3. The person receiving | This section provides that the Ii-
such license shall keep in a book of | censee shall keep a record of sales,

terior is hereby sathorized,
consent of His Mszjesty the
Cabinet Council. fo grant to &
applying therefor a license to i
and sell opium or any preparatio

l_\f
Minister of the Interior receiving for
such license the sum of thirty thou-
sand dollars for each year.

Section 2. Before the license pro- |

son or persons who have obtained the |
same shall make and execute and de-

information which led to the con- |
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“Pioneer " Line

FROM LIVERPOOL.

Theo. H. Davies & Co.

Have just recelved by the Iron Ships Jupiter,
Chileus, and other Vessels, direct
from London.

The Following Goods:

VELVET PILE, .

| CENTRE RUGS AND MATS,

| New Stylesan

s Sizes;

 Blue Striped Sugar Bags, 20x36.

|
Twilled and Striped Coal Bags, 20x34;
Fine Quality Rice Bags, 20x35;
Hessian Filter Press Bags, 22x36;
Hessian and Barlap in Rolls,

WHITE'S PORTLAND CEMENT,

Jolinson’s Portland Cement,
Square and Arch Fire Brick,
Liverpool Rough Salt,
Liverpool Rock Salt,
English Belting, 3 to 12in.wide;
Helvetea Belting, 3in. wide;

CORRUGATED IRON ROOFING,

YELLOW SHEATHING METAL AND
NAILS,

STEEL RATLS

141, with Bolts, Fish Plates and

Spikes.

Iron Bedsteads,
Tea Kettles and Sauce Paps,
Sheet Lead, 1, 3, 4 and 6ib,
Tin Plates, 20x14in.:
Sheet Zine, 8oz. and oz,

Hubbuck's Genuine White Lead,

ubbuck's Pale Boiled Linseed Oil,
Raw Linseed Oil and Turpectine,
Fence Wire, No. 4, 5 and 6;
Staples for the same.
SADDLES—LADIES AND GENTS,
Bridles, Spurs, Ete.; Rabber Coats and
Leggings, Bed and Horse Biankets;

AMERICAN, ENGLISH AND HA-
WAITAN FLAGS.

A FULL LINE OF

ENGLISH GROCERIES,

ENGLISH COTTONS,
DRESS GO0ODS,

LACE, RIBBON, &o.
Agents for Gossage's

BLUE MOTTLED AND PALE SOAPS.

B~ PLANTATION SUPPLIES
every opportunity from California.

by

Hsy, Onions,
Barley, | Bread,
Oats, | Salmon,
Wheat, i Pork,

Brao, ' ¢ Codfish,
Potatoes, Cheese, Etc,

Canned Goods of all Deseription.

Horace Davis & Co.'s “Golden Gate,”
“El Dorado,” * Merchaut,”” apd
*Pacific” Flours;

Salinas Mills ** Drifted Snow ™ Floar,
Stockton Mills * Crown’" Flour,

A Fall Line of '

AMERICAN DENIMS, COTTON TICK-

record, to be furnished by the Minis | ete..in which he is to enter the names
ter of the Interior, a record of the of all persons to whom he has sold
psmes of gll lperwns to whom such | opium, the date and quautity. the
licensee has sold any opium, with the | name of the physician issuing the eer-
date of such sale and the quantity | tificate (preseription), and its date,
sold, and the name of the physician | and the licensee isto give the pur-
issmuing the certifieate on which sale is | chases & receipt. ete,
made, and the date of such certificate. | This record i= to be kept by the li
Sueh record book shall be kept in the | censee under this Act instesd of the
Wuﬂ Hawaiian es, and | one prescribed in the szid chapter.the
_ be open to inspection at any  provisions of whieh are (in this respect
ime to member of the palice  only) in conflict with this law.

ce and the Minister of the Interior.  Section 4 prescribes a punishment

ING, PRINTS AND DRY GOODS,

Of Every Description,

PLANTATION BOOTS AND SHOES,
HARDWARE,

CROCKERY,

GLASSWARE,

.

B A Special Asssrtment of FLOOR

OIL CLOTRS, £ Yorioms Mittiaind |

RUBBER HOSE—ALL SIZES AND GRADES:

General Adoeriisements.
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SAN JOSE, CAL. U.S. A.
The LAGER BEER of the ABOVE BREWERY was Awarded FIRST PRIZE
at the Expositions of 1885 and 1886!

s T

SOLE AGENTS IN THE HAWAIIAN ISLANDS. FOR
J. J. Melcher’s “Elephant” Gin,
J.J. Pellisson's "ii.iiwvs™ Old Brandies,
Coates & Co.'s "Plymouth”:Gin,
" Hy.W.Smith & Co, “Thistledew” Whiskey,

The Fredericksburg Brewing Co.,

OF SAN JOSE, CAL.

THE JOS. SCHLITZ BREWING COMPANY,

OF MILWAUKERL.

Messs. B. l]rey'ms_sf_[:_n.’s Galifornia Wines

We offer For Sale at the Lowest Market Rates, a Full Stock
of the most FavoritegBrands of

'
ALES, WINES, SPIRITS, LIQUEURS, Etc.

Telephone, No. 46.

[1160-3m]

P. 0. Box, No. 904. )

PACIFIC HARDWARE CO., Limited. ¢

(Successors to Pillingham & Co. and Sam’l Nott,)
FORT STREET,
TRONMOINGERS.

Large Invoices of New Goods Just at Hand

Comprising new and Staple Lines

Hardware, Agricultural Implements, Tools, Lubricatine Ofls
and Compound, Kerosene Oil, Paints, Oil, 'i‘urpm'n:iue,Cl Var-
nishes, Fgnce Wire and Staples, Silver Plated Ware, House
Furnishing Goods, Agate Ware, Tinware, Stoves and Ranges,

Chandeliers, Lamps & Lanterns, Powder,

1156 sShot and Caps, Wire (loth, Ete., Fie.

FTOEIN INOoTT,

Atthe old Stand. No. 8 Kaahumanu Street,
TIN, COPPER AND SHEET IRON WORKER

Plumbing, in all itg branches:
——— Artesian Well Pipe, an sizes: ——

STOVES AND RANGES.
L

_Uncle Sam, Medallion, Richmond, Tj
New Rival, Oper, Derby, Wren, Dolly. -T“‘;' 5 “ﬁam?r Combest, Grand Prize:
¥ ]

ter, Buok, rior, Magnet, Oaceola, A ] ] '
1a Stoves, Galva 3 r Almeda, , Chartey On Char
Nickel Plated and Plat - o0 aud Copper Botlers. tor hﬂﬂhi G@ranite fron Wand

Wara

Galvanized Iron Water Pipe, all sizes,
AND LAID ON AT LOWEST RATE

e b T

ALL KINDS, ——

Lift and Force Punip, Cistern Puzips, Galvanized Iron. Shes
Lead Pipe,Tin Plage, Water Olosets.Marhls St A 1zu, Sheot

) . --l ||—l"-'

iE

of a fine of not less than one thousand
¢ opin | or more dhan v thoutand dollrs
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